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Forty years ago in a city, Doug built a restaurant with a large outdoor seating 

area with a stage.  On most weeknights until 10:00 p.m., Doug has a pianist or 
harpist play music on the stage.  On Friday and Saturday nights until 11:00 p.m., 
Doug has a live band play music on the stage, and the seating area is cleared for 
patrons to dance.  Revenue from patrons paying to enter the outdoor area on 
weekends funds most of the operating costs of the restaurant.  The restaurant 
employs about 60 people and has been huge cultural attraction in the city for 
decades.  When built, its location was on the outskirts of the city with no housing 
nearby.  As time went by, city development expanded to include housing near the 
restaurant.  

Pam recently purchased a house near the restaurant.  Although Pam knew 
about the restaurant when she bought her house, she thought that the house was a 
perfect place to raise her family.  When Pam moved into her house, she was 
shocked by the noise and vibration coming from the restaurant on Fridays and 
Saturdays.  The noise kept her awake at night.  Pam’s pet fish that she showed in 
competitions began losing scales and Pam attributed the scale loss to the noise and 
vibration.  Pam learned that all her neighbors that lived nearby had complained to 
Doug about the noise and vibration, that they were unsuccessful in obtaining relief 
from Doug or the city, and that they decided to just live with it for years.  

Pam contacted Doug and Doug explained that years ago he had already 
taken steps to mitigate the noise and vibrations by requiring that all loud music end 
by 11:00 p.m. and by complying with the city’s ordinance on maximum noise 
level.  Doug explained that the restaurant could not survive economically without 
the Friday and Saturday events.  Pam told Doug he was causing her and her fish 
harm and told him he had to stop all outdoor music.  Doug told Pam he would not, 
and Pam told Doug she would sue him 

1.  Discuss what claims Pam might reasonably assert against Doug.  

2.  Discuss what remedies Pay might reasonably seek against Doug. 
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In 2002, Ona bought a small parcel of property with a home on it called Blackacre 
from Jen.  Blackacre is adjacent to a public road, Central Drive.  At the time of 
Ona’s purchase, Adam owned Whiteacre, which was a large parcel of undeveloped 
property adjacent to Blackacre and also adjacent to Central Drive.  After Ona’s 
purchase, she moved into the home and has lived there ever since.   

In 2003, Ona gave Adam oral permission to drive back and forth from Whiteacre 
across a 20-foot-wide strip of grassy land on Blackacre to access Central Drive.  
Use of that access way was more convenient for Adam. 

In 2004, Adam told Ona he was going to build a house on Whiteacre and wanted to 
use the access way for two-years to build to build the house.  They agreed that 
Adam would pay Ona $1,000 for an easement, which he did.  Ona executed a valid 
deed to Adam for the easement that expressly stated it lasted for two years.  The 
deed was delivered to Adam and was properly recorded. 

After two years passed, Adam continued using the access way.  He drove his car 
about once a week to his home on Whiteacre.  Ona did not object to Adam’s use.   

In 2014, Adam built a dairy barn on Whiteacre, and he continued thereafter to 
drive his car about once a week across the access way.  However, on a daily basis 
Adam’s large trucks were hauling milk and farming supplies on the access way.  
Ona immediately told Adam that she did not want large trucks using the access 
way.  However, did not stop using the access way as he had been.   

In 2020, Adam sold Whiteacre to Charles, and Charles continued the same use of 
the access way over Blackacre with large trucks crossing daily and Charles driving 
his car about once a week. 

In 2022, Ona placed a permanent fence across the access way that prevented all use 
by Charles.  Charles immediately objected to Ona but she refused to remove the 
fence.   

Assume this is a jurisdiction that has a 10-year statute of limitations for 
prescriptive easements.  

 

Discuss the claims of Ona and Charles, as to each other, regarding the use of the 
access way.    
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Odin conveyed his fee simple absolute interest in Blackacre to Manny and 

Lisa “as joint tenants with a right of survivorship.”  Subsequently, without Lisa’s 
knowledge, Manny conveyed his interest in Blackacre to Peter.  Manny died soon 
thereafter.  Lisa paid all property taxes for Blackacre each year.   

Peter later leased Blackacre to Sue by way of a written, month-to-month 
lease for $500 per month, which Sue always paid to Peter. 

Two years passed and Sue is still in possession under the lease.  Lisa 
attempted to sell her interest in Blackacre and learned that Sue was in possession 
and that Peter had acquired Manny’s interest.  

Concerned about conflicting claims regarding Blackacre, Lisa commenced a 
lawsuit seeking to quiet title against Odin, Manny’s estate, Peter, and Sue, and to 
obtain from Peter an accounting and contribution for a share of the rent paid by 
Sue and for a share of the property taxes paid by Lisa. 

1.  Discuss what ownership interest in Blackacre, if any, the court is 
likely to find in Odin, Lisa, Peter, Sue, and Manny’s estate when quieting title.   

2.  Discuss the likely outcome of Lisa’s claim for an accounting and 
contribution. 

3. Discuss the likely outcome if Lisa were to file a separate eviction 
proceeding against Sue.  
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Pam private nuisance: 

Substantial and unreasonable interference with the use and enjoyment of land 

Weigh benefits vs burdens. 

 Coming to the nuisance a defense, but not absolute 

 Number of employees out of work, close down a part of local culture 

 Abnormally sensitive plaintiff – music off at 11 and complies with noise 
standards – other neighbors have come to live with it – harm to fish is hard to prove and 
is an abnormal harm to begin with 

 

Pam public nuisance 

 Same rule but must allege harm separate and distinct from the general public 
 only separate harm is the fish, other harm falls within what other’s suffer 

 Abnormally sensitive / unusual circumstances as to the fish 

 

Remedies 

 Damages – court tend to award for past harm but not permanent harm 

 Injunction – ban all music – however the weekday music is not bothersome 

- Ban weekend music 
- Earlier cut off time for bands (e.g. 9:00 p.m.)  
- Doug pays for mitigating measures at her home (soundproofing) if 

Doug wants to continue status quo 

 

 

Q2 Outline 

 



2003 granted oral license – note that it was never revoked – at all times Ona allowed basic 
driving across the property – license was personal and permission terminated when Adam sold – 
Charles did not get the license 

2004 express easement – expired on its own terms in 2006 

After 2006 any use was subject to license or ripening into prescriptive easement for use beyond 
easement (dairy farming) 

Intensification of use begins in 2014 thus prescriptive easement claim begins (however it does 
not run for 10 years due to fence). 

No facts to indicate implied easement or easement by necessity.   

Ona entitled to fence off her property because Charles had 1) no easement , 2) no license, and 3) 
to prevent ripening of prescriptive easement.   

 
 

Question 3 
 

 

Outline 

Transfer of a fee simple absolute (O retains no interest) 

Manny’s inter vivos transfer – valid – severed the joint tenancy resulting in 50/50 tenant in 
common between Lisa and Peter. 

Lisa pays property taxes – owner generally entitled to contribution for pro rata share of carrying 
costs, including taxes. Likely outcome is Peter owes her 50% 

Peter’s lease – Peter is entitled to lease to Sue.  Sue has a valid lease and cannot be evicted  

Co-owners must account for rents – Peter will owe Lisa for half the rents he collected.   

Manny’s estate has no interest because the inter vivos transfer was valid and severed the joint 
tenancy.   












































