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1) 

Question 1, How Should Debt be allocated? 

Whether Dilbert, Ethel, and Fred formed an agency-principle relationship between 

themselves, and the partnership entit_y? 

An agency-principle relationship is a consensual relationship in which a person, the agent,
acts under the control of, and for the benefit of

7 
anothet, th�. principle.

Here, Dilbert, Ethel, and Fred each acted as agents for the principle partnership because
they consented to act under the control of the partnership (DEF), shown by their
agreement to participate in the partnership, and assigned each other or agreed to perform
under their roles of the organization. By agreeing to act as engine�r, or sales person, they
assigned themselves functionality and responsibilities to act under the control of the
principle. Further, when they assigned themselves these. roles, the assignment was done
for the benefit of the principle partnership because the principle would benefit from
each's agent's expertise in the field, and thereby further the goal of the partnership to
make money.

Thus, the individuals (D, E, and F) formed an agent-principle relationship with the
partnership.

j Whether Dilbert, Ethel, and Fred formed" ;,artnership? 

J A partnership is an association of two or more persons for the purpose of engaging as co­
owners of a business, for profit.

Here, the association was made between the parties when they "agreed to start DEF,"
thus associating with one another. Association is a voluntary act, which is done in this
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case because the parties agreed to work together to form the partnership. Further, there
are two or more persons because there are three persons involved. The purpose of the
DEF is that of a for-profit business because the goal of the bust1ess was to make money
through the sale of their infrared saunas. Further, the parties are co-owners of this
business because each either contributed capital, or expertise, for the running of the
business, and would therefore be considered co-owners because each had control over
the functioning of the organization, and received profits in return for their labor/ capital.
Thus, the parties formed a partnership.

j Whether Dilbert, Ethel, and Fred formed a General Partnetship (GP), Limited 

Partnership, or Limited Liability Partnership (LLP) 

General partnerships can be formed through agreement (either oral or in writing), where

0 

an LP or an LLP require a certificate to be filed with their state's government. These
organizations differ based on the pro�ctions they offer from liabilities to the partners.

� _,�
Here, the parties formed a geffral partnership because the facts do not provide that any�
filing was done with the state .. 'J'he facts provide that the parties "agreed" to form a
partnership, but there is no indication that the parties entered into a written agreement to
do so, which is required for an LP or LLP. While Dilbert stated that he wanted to limit
his "personal liability" to the amount that he invested ($100,000) this will be problematic
for Fred (discussed below).
Whether Dilbert, Ethel, and Fred can be· held personally liable for the debts of 

their partnership? 

Under a general partnership, all partners are held jointly and severally liable for the credit
owed by the partnership. Further, the general partnership does not protect the personal
assets of the partners, which may be attached by a creditor. A creditor will be owed first
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from the assets of the partnership, then· from the personal assets of the partners. If the 
partnership is able to satisfy the debts from the creditor with partnership assets, the 
partners will only be liable with respect to the percentage of profits that they are entitled 
to, pursuant to their partnership agreement. 

j Here, the parties formed a general partnership. Thus, each partner is personally liable for 
any liabilities that the partnership generates. Although Dilbert stated that he wanted to 
limit his "personal liability" to the. amount invested, their general partnership will not 
shield his personal assets from a judgment creditor because the parties failed to make the 
necessary and required filings with their state government. 

Whether the parties owe equal portfo.us cf outstandinl;;· deb,:t 

In a general partnership, the partners will typically owe debts with respect to the 
percentage of profits with which they share in. Indeed, even a non-capital investing 
partner will be held jointly personally liable for any debts accrued by the partnership. 
Modernly, however, there is a split of authority regarding the personal liability of a non­
capital investing partner, with certain courts finding that they are not personally liaby 
beyond their investment of labor while the partnership was operating. 

Here, Ethel and Fred contributed their labor �nd ti.me to the success of the business, with 
Ethel contributed a smaller amount than the non-labor contributing third partner, 
Dilbert. In this case, the court may find that the individual partners are, or are not, 
personally liable for the debts of the partnership, beyond the labor which they contributed 
to the partnership. Because there is a split of authority, it may depend on the court's 
interpretation of the partner's actions whlch brought about the collapse of the business 
( discussed below). 
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In this case, the parties contributed unequal amounts to the investment capital for the 

partnership. Ethel only contributed $50,000, where Dilbert contributed $100,000. Indeed, 

Fred contributed zero dollars, but instead contributed his expertise to the partnership. 

Likewise, while Ethel contributed less money than Dilbert, she too lent her technical 

expertise to the partnership. However, F .ced and the other partners are still co-equal 

partners to the partnership, each entitled to a 1 /3 profit interest, because absent an 

explicit agreement to the contrary, each contribute to the functioning of the organization, 

and in the generation of profits. 

As a result of the actions of the labor investing partners (discussed below), the court will 

find that each partner is liable for any debts owed by the organization first through 

partnership assets, then personally, divisible by 1/3rd. 

Whether the partnership owes a duty to dissolve in a particular fashion (Question 

Conclusion). 

Dissolution occurs when the partnership agrees to dissolve the partnership and cease 

doing business. Dissolution can occur at a specific time, or happening of event, such as 

might be specified in a partnership agreement. A partnership may dissolve when the 

partnership becomes insolvent, and is no longer able to pay its debts. Dissolving a 

partnership requires that the parties engage in a "winding down·t pe.riod, in which they 

continue to owe duties to one another and to the partne�ship, and must satisfy any debts. 

Partnership debts must be paid first to creditors and then to the partners, in their 

respective profit owning percentage interests. If the debts remain beyond the 

partnership's ability to pay, then the partners are individually liable to the percentage of 

the partnership that they own. 

Here, the debts of the partnership are to first be allocated to the partnership generally. If 

the partnership went out of business with no liquid assets, any physical assets will be 
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liquidated and sold to satisfy the debts. If the,debts are left unsatisfi.e�, the partners owe 
the debts personally. Thus, the partners will owe each 1/3rd of the remaining debts owed 
by the organization. VY\\ S� \ nC, -t'V\t rt:\u.\lV1 � lA \ \' CO{) ,-\cJ.

J lUV\"M�Ltn lY'.S {vt)Wl 
Question 2: Is Geco like/y to succeed? @C.,.V\ 'ftl r�

Whether Ethel had the express authority to contract on behalf of the partnership 

Express authority is that which the principle has explicitly manifested assent for the agent 
to engage in or to perform certain activities. Express authority may be consented to orally 
or in writing. 
Here, Ethel made a sales contract with customer. There are no facts to support that the 
other partners expressly agreed, either in writing or by oral agreement, that she would 
have such an authority. Indeed, the facts provide that Ethets ro�e in the partnership was 
that of an engineer, which would indicate that - at minimum - the parties did not 

/contemplate that she had the authority to enter into a sales contract with Geco. 
Therefore, Ethel did not have the express authority to enter into a contract on behalf of 
the partnership. 
Whether Ethel had the implied authority to· contract on behaif -of the partnership 

Implied authority is authority which the agent either reasonably believes, or actually is, 
necessary to bring about the usual or necessary objectives of the principle. 
Here, Ethel will argue that she had the implied authority to enter into a sales contract, 
because the goal of the partnership was to rr_ake money, and entering i....1to sales contracts 
would typically bring that objective to fruition. The remahung partners will argue, 
however, that merely entering into a sales contract does not necessarily further the goals 
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of profitability, and that this particular sales contract did not do so because of the
extremely favorable price offered to Geco.

I Thus, Ethel did not have the implied authority to enter into a contract with Geco.
I Whether Ethel had the apparent authority to contract on behalf of the partnership 

Apparent authority is when a third-party reasonably believes that the agent has the 
authority to engage in the conduct or contract. Apparent author1ty requires that the 
principle take some affirmative step in furthering the belief. This affirmative step must 
come from some other.source than simply by word of the agent. Additionally, the belief
of the third party is both subjective and objective in that the third-party must actually
subjectively believe that the agent had the authority, and that belief must have been
objectively reasonable. Further, if the third-party has notice of the agent's lack of 
authority, the third-party is estopped from further relying upon that initial belief. By 
claiming apparent authority, the third-party is able to hold the principle liable for the
contract that the agent entered into.
Here, the partnership will attempt to stem liability for the contract that Ethel entered into
on its behalf. To do so, they will argue that Ethel did not have the apparent authority. 
They will argue that the third-party did not reasonably believe that Ethel had the authority

,, by showing that Geco had notice of Ethel's role in the organization by demonstrating that
Geco's owner was Ethel's sister, and that by the nature of that relari.onshlp, had notice 
that Ethel did not have the authority. Ethel, by contrast, will argue that the partnership 
took an affirmative step by granting Ethel the title of "partner" when they established the
partnership, and that it is typical in this industry that partners are able to enter into sales 
contract. Partnership will counter that this is not an affirmative step because it is merely a
natural by-product of the organizational structure, rather than an indication or 
manifestation of their intention to give the impression that Ethel had authority.
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The court will find that Ethel did have apparent authority because of her title in the

organization; however, once Geco was put on notice that Ethel di·d not have authority 
("they contacted Geco and informed it that...") any furthen:eliance upon this apparent 
authority will not be sufficient. As a result of the apparent authority, the partnership isliable for the debts owed under the contract, is a result of their refusal to deliver upon it. 
Question 2 Conclusion 

0 

Here, because Ethel had the apparent authority to enter into a contract on partnership's��behalf, Geco will succeed in its lawsuit against DEF. DEF may in tum seek xf' �-- )indemnification from Ethel for her potential fiduciaric liability breach when she entered��� into this sweet-heart deal with her sister. Partners owe between themselves and to the ��partnership a fiduciary duty of good faith and fair dealing and because it appears that sh� 
entered into a contract on behalf of the principle, for the beaefit of her sister, to the

detriment of the partnership, the court will find that she owes Jo' the partnership the duty to indemnify, or some damages for a violation of her fiduciary duty. 
Question 3: Is Zeta likefy to succeed? 

Whether Fred had the express authority to enter into the sales contract with Zeta? 
J(See rule above regarding express authority) 

)Here, Fred did not have the express authority to enter into the sales contract because 'J.., 
a partner called Zeta and expressly declined Fred's authority to enter into sales contracts

with third-parties. 
�ti Thus, Fred did not have express authority. 
.;j' $ 
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Whether Fred had the implied authority to enter into the sales contract with Zeta? 

(See rule above regarding implied authority). 
Here, Fred did not have the implied authority to enter into the sales contract because the principle partnership expressly denied him the authority to do so. Therefore, any belief that Fred had that the authority was impliedly granted to him by the necessities of the business would be unreasonable, and contrary to the needs of the partnership, and indeed, contrary to the authority which was impliedly expected by his position. 
Thus, Fred did not have implied authority. 
Whether Fred had the apparent authority to enter into the sales :cntract with 
Zeta? 

(See rule above regarding apparent authority). 
Here, Fred did not have the apparent authority to enter into the contract with Zeta because even though he was a partner within his partnership, and had the title which would otherwise have reasonably indicated to the third-party that he did in fact have the authority, the third-party will be estopped by claiming that they subjectively, or reasonably subjectively, believed that he had authority because they were put on notice that Fred did not have authority when Dilbert called to state that Fred did not have the authority to make the purchase .. 
Therefore, �eta will be estopped �om claiming that Fred had a�pa,:ent authority;. 

J Whether Ddbert had the authonty to stop Fred from orderui<f pruces 9rfJ 
Generally, a partner has the right to contract on behalf of the partnership, so long as they are acting within the scope of the partnership's business. 
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Here, Fred did place an order which wou�d normally be considered within the scope of 

the partnership's business; however, in a partnership, the parties are free to enter into 

partnership agreements that tailor their individual roles and obligations to the 

partnership. Here, the parties agreed to work within respective roles, Fred acting as the 

sales person. It is normally outside o.f the expected role of a sales person to make part 

orders, and thus, Fred did not have the general ability in this case to contract on behalf of 

the partnership for the purpose of purchasing supplies necessary in the construction of 

the saunas. 

Thus, Fred's ability to contract on behalf of the partners�p was tailored by the needs and 

roles established by the partnership. 

Zeta Conclusion 

As Fred's authority to enter into agreements on partnership's behalf was expressly 

disclaimed, and because Zeta had notice of this disclaimer, the lawsuit against partnership 

by Zeta will be unsuccessful. Zeta will then sue Fred for having entered into a contract 

with Zeta and ordering goods that were not needed, which �1.arm�d Zeta materially. 

END OF EXAM 
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2) 

Question 1, Emerson and the bank? 
,,,� .JP 

ef Q,\f-rY1' 
Whether Emerson and Tarquin formed an agency-principle relationship? 

An agency-principle relationship is a consensual relationship in which a person, the agent, 

acts under the control of, and for the benefit of, another, the principle. 

Here, an agency-principle relationship was formed because Tarqein, a person, agreed to 

act on behalf of Emerson as his employee. Employees fulfill the goals and objectives of 

their employer, and act under the employer's direction and control. Further, Tarquin is 

acting for the benefit of Emerson because Tarquin is continuing the business operations 

of Emers,:>n while he travels extensively, is performing labor for Emerson, and is 

continuing the business as necessary for the business's success. Tarquin is a person, and 

Emerson is also a person. 

JThus, Tarquin and Emerson formed an agency-principle relationship. 
Whether Tarquin had the express authority to enter into the promissory note with 

the bank 

Express authority is that which the principle h�s explicitly manifested assent for the agent 

to engage in or to perform certain activities. Express authority may be consented to orally 

or in �rlting. 

Here, express authority is not present because Emerson did not manifest his intent that 

Tarquin enter into a promissory note with the bank. Express authority requir::'.s that the 

principle give explicit authorization for conduct, which is not present in these facts. 

Tarquin had the express authority to do other things, such as "sell cycles and to repair 
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J them" or to "manage the operations wh�n Emerson is traveling." "Manage the 
'6 

operations" is not a form of express authority because it does not precisely spell-out the
§ authority granted to the agent. Further, the power of attorney document does not
� expressly empower Tarquin to make the purchase because the PoA states that Tarquin. �had the authority to "enter into and execute any contract for the purchase of goods ... as
� needed for the operation of the current business. "Thus, Tarquin did not have the authority to
• � attempt to expand the "current business" by making a purchase to broaden the scope of the business by making customized helmets. The "current" business is that of a bicycle sales and repair shop, and the customization of helmets (particularly to the tune of requiring a $50,000 purchase) is a major deviation from the current path that the business is set on. Tarquin will argue that the "current" business, by the nature of bicycle sales includes the sale of helmets, and thus includes the expansion into the making of customized helmets, however, this argument will be unsuccessful because of the magnitude of the purchase, indicating that this customization plan was a major deviation from normal business. 

J Thus, Tarquin did not have the express authority to enter into the bank note. 
Whether Tarq_uin had the implied authority to enter into the bank note 

Implied authority is authority which the agent either reasonably believes, or actually is, necessary to bring about the usual or necessary objectives of the principle. 
Here, Tarquin and the bank will argue that Tarquin had the express authority to enter into the note. They will point towards the employment agreement that they entered into, in which Tarquin will "manage the operations when Emerson is traveling." Tarquin/Bank will argue that the agent reasonably believed that the promissory note was necessary to carry on the business of the bike shop. Further, bank will argue that, at the time of the transaction, Tarquin had the implied authority to purchase the helmets to carry on the 
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business, and that the promissory note was necessary to do so. Emerson, by contrast, will 
argue that it is not reasonable for Tarquin to have drawn a $50,00'0 note for the purchase 
of hehnets, and that the bicycle sale and repair shop did not require such a large volume 
purchase while he was gone for his triathelon. At most, Emerson may have been 
traveling for a few weeks, and even if the bike shop had been out of hehnets completely, a 
small purchase would have been sufficient to bring about the bike shop's goals of selling 
bike hehnets. Emerson will further argue that the underlying motivation of Tarquin's was 
to make purchase so as to embezzle the property from the bike shop, and to abscond 
with the bike hehnets entirely, which would not be reasonably interpreted as furthering 
the goals of the shop because this action would only cause debt, litigation, or loss of 
repute, rather than help it make money. 

J The court will find that Tarquin did not have the implied authority to make the $50,000 
loan. 
Whether Tarquin had the apparent authority to enter into the bank note 

Apparent authority is when a third-party reasonably believes _that the agent has the 
authority to engage in the conduct or contract. Apparent authority requires that the 
principle take some affirmative step in furthering the belief. This atfirmative step must 
come from some other source than simply by word of the agent. Additionally, the belief 
of the third party is both subjective and objective in that the third-party must actually 
subjectively believe that the agent had the authority, and that belief must have been 
objectively reasonable. Further, if the third-party has notice of the agent's lack of 
authority, the third-party is estopped from further relying upon that initial belief. 
Here, the bank will claim that Tarquin had the apparent authority to enter into the loan 
with them, because the bank will identify the Power of Attorney document as having 
empowered Tarquin to enter into the note. Bank will argue that .i:t reasonably believed 
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Tarquin had authority, and that the PoA represented an affirmative step by Emerson to empower them to reasonably believe that Tarquin possessed such authority. Emerson, however, will demonstrate that bank did not form the requisite belief because they never looked at the power of attorney. Further, it is unreasonable that the bank would rely solely upon Tarquin's claim that he "had power of attorney." Further, the affirmative step must originate from the principle, but can not solely stem from the word of the agent. In this case, the bank solely relied upon the agent's word in that Tarquin had the authority to enter into the contract. Even then, it was unreasonable for the bank to rely upon the term "power of attorney" in vesting sufficient rights in the agent to make such a loan. Here, the power of attorney could be reasonably interpreted as not having vested sufficient rights in Tarquin as to make the loan. Further, after having heard from Tarquin that Tarquin had "power of attorney" the bank was put on notice to further investigate the extent and scope of this power of attorney, to ensure that Tarquin had express authority with which to engage the bank. 
J Thus, Tarquin did not have apparent authority to enter into the loan. 

Whether Emerson owes any liability to the bank through vicarious liability 

principles 

0 

Vicarious liability imposes liability upon an employer when an employee acts to harm / another, through his negligent acts. Authorities are unclear as to whether this encompasses the breadth of negligence actions, such as gross negligence, or is limited to mere negligence, or wanton negligence, or reckless disregard. An employer is not vicariously liable for the intentional torts of the employee, unless the intentional tort was commanded by the employer, or the scope of the employee's duties encompasses such potential for intentional torts. 
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Here, Tarquin potentially committed the intentional tort of fraud against the bank. Thus,
Tarquin did not commit a negligent act. Further, this intentional tort was not within the
scope of the employer's expected scope of actions by the employee, as Tarquin was
simply expected to manage the bicycle shop in Emerson's absence, as opposed to 
establish a promissory note for him in the amount of $50,000 for the purchase of \
�- )· 0 Thus, Emerson will not be held vicariously liable for any acts ofTarquins. �
Bank v. Emersoh Conclusion 

Tarquin did not act with any form of authority when engaging with the bank, and the 
bank did not sufficiently ensure any form of authority that Tarquin may have claimed to
have had. Emerson will not be found to be vicariously liable to the bank for any of
Tarquin's torts. Thus, Emerson will not suffer any liability from the bank.
Question 2, Tarquin's actions and Emerson's Legal &course 

Whether Tarquin violated the duty of loyalty. 

An agent owes their principle the duty of loyalty. The agent must attempt to avoid ✓ 
gaining an interest adverse to that of the principle, and must make known any adverse
interests to the principle. 

j Here, Tarquin violated the duty of loyalty when he entered into the loan, and took th 
helmets so that he could make money online. He intentionally deveioped a position 
adverse to the principle when he embezzled the goods from the employer because the
embezzlement enriched Tarquin, at the cost to the principle.
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Thus, Tarquin has violated the duty of loyalty. Emerson has the right to sue Tarquin over this breach of loyalty, and the court will ?.ward Emerson a reasonable amount to compensate him for this breach. 
fWhether Tarquin violated the duty of care 

An agent owes to their principle the duty of care. Agents must engage with the business of the principle with the skill, competence, and ability that they possess. 
Here, Tarquin has violated the duty of care to Emerson by acting to the principle's 

0 

detriment by making a low competence decision to make such a_ large investment in an \ untested field. An agent of reasonable skill would know that it is foolish to make such a \. large business expense without first testing the validity of the idea. Further, Tarquin has of' violated this duty when he locked the shop, and left, which resulted in the shop remaining 5 closed for one week until Emerson could return. 
Thus, Tarquin has violated the duty of care. Emerson has the right to sue Tarquin over this breach of duty, and the court will award Emerson a reasonable amount to compensate him for this breach. 

/ Whether Tarquin violated the duty of obedience 

An agent owes to their principle their following of all reasonable orders or wishes of the principle. The agent will not be required or penalized for obeying an illegal/immoral command. 
Here, Tarquin has violated this duty by not following the goals of the principle. Emerson has made clear that he has left Tarquin in charge of the shop so that while Emerson is away, Tarquin can carry on the current business affairs. Emerson has specifically empowered Tarquin to do so, and expects him to do so, as demonstrated by the PoA, 
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thus, Tarquin has violated the duty to obey by not following these reasonable objectives 

of the principle. Further, Emerson harmed the business and failed to obey the objectives 

of maintaining the business because he locked the shop, and was the only employee with 

a key, thus shutting down the shop's earning capacity for an entire week while Emerson 

traveled back to the area. 

Thus, Tarquin has violated the duty of obedience. Emerson has the right to sue Tarquin 

over this breach of duty, and the court will award Emerson a reasonable amount to 

compensate him for this breach. 

Whether Tarquin has a duty to indem.1.1.ify Emerson 

An agent owes the principle the duty to pay compensation for any harm that the agent 

causes to the principle, by way of any intentional tort or reckless conduct. 

Here, Tarquin has committed the intentional tort of embezzlement by taking the property 

of his employer (the loan, and then the helmets) and then absconding with them to 

Canada. Alternatively, Tarquin has committed fraud against the bank. In either case, 

Emerson has now incurred legal fees, and potential damages, for the intentional and 

illegal actions of his agent. Therefore, Tarquin will need to pay Emerson for these costs. 

Tarquin has a duty to indemnify Emerson. Emerson has the right to sue Tarquin over this 

breach of duty, and the court will award Emerson a reasonable amount to compensate 

him, which will include the amount of profit lost by the shop for the week that it was 

forced to be closed, as well as for the legal fees. If the bank is able to litigate successfully 

against Emerson for the $50,000, Tarquin will also be responsible for that because this 

amount was lost by Tarquin due to his conduct. 

Tarquin's Actions and Legal Recourse Conclusion 
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Emerson will be able to litigate against Tarquin for Tarquin's violation of the above 

duties. 

END OF EXAM 
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